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OVERVIEW

Twenty-three years ago, Congress passed landmark legislation aimed at
improving the quality of care in Medicare- and Medicaid-certified nursing
facilities. The legislation, known as nursing home reform, set minimum
conditions that nursing homes must meet to receive Medicare or Medicaid
funds and required improvements in federal and state government
oversight and enforcement of nursing home compliance with quality stan-
dards. Yet today, many challenges to oversight and enforcement remain,
and a significant proportion of homes do not meet quality standards. This
Forum session will discuss the Government Accountability Office’s most
recent findings on the oversight and enforcement of quality standards by
the Centers for Medicare & Medicaid Services and states. Speakers will
discuss the role of states in the survey process and the role of nursing home
ombudsmen in investigating and resolving resident complaints as well as
the challenges they face. Speakers will also discuss how state survey agen-
cies and ombudsmen can work together to better ensure that quality care

is provided and that residents’ rights are honored.

BACKGROUND

For many years, federal and state long-term care policy has focused
on improving options for home and community-based care, includ-
ing a series of initiatives to help the frail elderly and others with
disabilities avoid or transition from nursing homes. Although these
initiatives have indeed reduced nursing home use, care in nursing
homes is a substantial component of the long-term care system.
About 1.5 million people reside in 16,000 nursing homes, and spend-
ing for nursing homes in 2008 accounted for about 6 percent of na-
tional health care spending.

Decades of congressional concern about quality of nursing home
care led to the adoption of landmark legislation in the Omnibus Rec-
onciliation Budget Act of 1987 (OBRA 198y). The legislation, heavily
influenced by the findings of a 1986 Institute of Medicine report,'
established a national minimum set of requirements that Medicare-
and Medicaid-funded facilities must meet to ensure quality care of
residents. Concern about quality has continued, resulting in frequent
congressional hearings and reports and a series of Government Ac-
countability Office (GAO) investigations on federal and state efforts


http://www.nhpf.org
http://www.nhpf.org

www.nhpf.org

Nursing Home Quality

to oversee and enforce nursing home standards. Despite a greater
investment by the Centers for Medicare & Medicaid Services (CMS)
in monitoring nursing homes than other health care providers, a sig-
nificant share still do not measure up to the standards required by
the law and regulations. In 2008, about one in four nursing homes
was found to have poor quality of care that caused harm or imme-
diate jeopardy to residents, and the deficiencies identified varied
widely across states.?

OBRA 1987 REQUIREMENTS

On the basis of the OBRA 1987 statutory requirements, CMS regula-
tions define quality standards that focus on delivery of care, resident
outcomes, and facility conditions. The standards fall into 15 catego-
ries, including resident rights, quality of life, resident assessment,
quality of care, transfer and discharge rights, resident behavior and
facility protocols, and nursing services.

CMS and the states share responsibility for ensuring that nursing
homes meet quality standards and provide a safe environment for
residents. CMS contracts with states to carry out periodic surveys
of homes’ compliance, and performs oversight of state survey activi-
ties through its ten regional offices. The survey process is conducted
in person by a state team that may include nurses, social workers,
pharmacists, and others. Survey visits must be unannounced and
conducted at least every 15 months, with a statewide average inter-
val between surveys not to exceed 12 months. Facilities with poor
histories of compliance with quality standards may be surveyed
more frequently. The state survey team determines whether care
and services provided meet resident needs and measures outcomes,
such as the incidence of pressure sores and the prevention of weight
loss and accidents.

CMS also contracts with states to maintain procedures and staff to in-
vestigate and report on nursing home complaints they receive about
care in facilities from residents, families, or nursing home staff. The
complaint investigation process is intended to respond to a specific al-
legation regarding inadequate resident care or abridgement of rights.

GAO FINDINGS

For over a decade, GAO has investigated the extent to which CMS and
state survey agencies oversee and enforce OBRA 1987 requirements
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and has documented the challenges these agencies continue to face
in implementing the legislation. Its investigations have covered fed-
eral and state implementation of the survey process and how effec-
tively the agencies investigate complaints made by residents and
their families. In general, GAO has concluded that, while CMS over-
sight and enforcement and complaint investigation have increased
significantly over the years, there is still work to be done.?

In an analysis of CMS’ monitoring of state survey results, GAO
found that some state surveys understate serious care problems in
nursing homes and miss deficiencies in quality of care standards,
such as ensuring that residents have proper nutrition and hydration
and preventing pressure sores. GAO has pointed to certain factors
that contribute to understatement of deficiencies. These include lack
of experienced state surveyors; workforce shortages; problems in re-
cruiting and retaining qualified surveyors; weaknesses in state sur-
veyors’ investigative skills and their ability to integrate and analyze
information to make a deficiency determination; predictability of
survey timing leading to homes’ ability to conceal deficiencies; and,
in a few instances, external pressure from stakeholders such as the
nursing home industry.*

CMS has taken a number of steps to strengthen federal oversight
of the state survey process, such as imposing stronger sanctions for
homes with a history of poor care, increased oversight of homes, and
improving data collection systems on surveys. However, according
to GAO, sanctions policies often appear to have resulted in only tem-
porary compliance in some non-compliant homes, and limited fed-
eral funding and state staff surveyor shortages have hampered over-
all efforts.> GAO found that funding for surveys of all health care
facilities, including nursing facilities, which comprise most of the
survey workload, fell by g percent in inflation-adjusted terms from
fiscal years 2002 to 2007.° Funding for survey activities has increased
recently, and may result in CMS’ ability to continue improvements
in its oversight and enforcement activities.

In addition to periodic surveys of homes, complaint investigations
are intended to provide rapid response to health and safety concerns
and allow states to evaluate the quality of care between survey vis-
its.” In response to GAO 1999 recommendations for more timely state
investigations of serious complaints and stronger federal monitor-
ing of state investigations,® CMS took a series of steps to strengthen
complaint investigations procedures. These actions have included
instructions to states to investigate complaints alleging harm within
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ten business days of receipt, as well as requirements for on-site fa-
cility complaint investigations. In efforts to strengthen federal over-
sight of state investigation procedures, CMS implemented a national
automated complaint tracking system in 2004.” Despite these actions,
the 2009 GAO report found that complaint reporting problems per-
sist. State officials say that inadequate funding and staff inhibit their
ability to effectively respond to complaints.”

ROLE OF LONG-TERM CARE OMBUDSMEN

The long-term care ombudsman program, established by the Older
Americans Act, is intended to address quality of care and resident
rights through consumer advocacy. Ombudsmen are charged with
investigating and seeking resolution of resident complaints. Key to
the ombudsman function is regular facility and resident visitation by
paid and volunteer ombudsmen. Regular ombudsman contact with
residents has the potential to address complaints before they be-
come serious quality issues. The most frequent resident complaints
reported to ombudsmen are staff failure to respond to requests for
assistance, failure to properly plan for resident discharge or evic-
tion, lack of respect for resident rights, failure to properly administer
medication, and poor quality food service.

Many state ombudsmen and state survey agencies have success-
fully worked together to improve quality of care or to protect resi-
dent rights. State survey agencies must have a written policy that
establishes a process for sharing information between the agen-
cies and state ombudsmen." Survey agencies are required to notify
ombudsmen when surveyors will be in facilities and to obtain any
information about facilities and complaints ombudsmen want to
share with the survey team. Despite the important role ombuds-
men can play, many states lack sufficient staff and volunteers to
make regular visits, leaving many residents without access to om-
budsman assistance."

SESSION

Speakers at this Forum session will present the GAO’s findings and
review both the role of states in conducting nursing home surveys
and the role of ombudsmen in investigating and resolving com-
plaints. They will also discuss coordination between state survey
agencies and ombudsmen to improve nursing home quality.
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KEY QUESTIONS

* What are the major findings of GAO investigations regarding
progress made by federal and state governments to improve quality
of care in nursing homes? What are the strengths and weaknesses of
the nursing home survey and certification process? What challenges
do officials still face in overseeing and enforcing quality of care stan-
dards and investigating complaints?

* What factors lead to state surveyors” understatement of nursing
home deficiencies?

* What effects have limitations in federal funding had on the sur-
vey process and complaint investigations?

* What challenges do state survey agencies face in carrying out
survey activities? What are the staff recruitment and retention chal-
lenges? How much priority is given to surveyor training?

* What is the role of long-term care ombudsmen in nursing facili-
ties, and how do they help residents? What are the major complaints
that ombudsmen receive? What challenges do ombudsmen face in
assisting residents with their complaints?

* How can ombudsmen and state survey staff coordinate their ac-
tivities on behalf of residents?

SPEAKERS

Walter Ochinko, assistant director in the Health Team at the Govern-
ment Accountability Office (GAO), will discuss GAO’s investigations
of federal oversight and enforcement of OBRA 1987 requirements,
challenges faced by federal and state officials in implementing the
survey and complaint investigation process, the GAO’s recommen-
dations to federal officials, and improvements made by CMS. Rick
Harris, director of the Bureau of Health Provider Standards in the Al-
abama Department of Public Health, will discuss state responsibili-
ties in ensuring quality of care in nursing homes and implementing
OBRA requirements, and challenges faced by state survey and cer-
tification agencies. Becky Kurtz, Esq., long-term care ombudsman in
the state of Georgia, will discuss the role of long-term care ombuds-
men in investigating and resolving resident complaints, the types of
complaints investigated, and the challenges the program faces. Mr.
Harris and Ms. Kurtz will also discuss how ombudsmen and state
survey agencies can work together to help ensure that quality care is
provided and that residents’ rights are honored.
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